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PLAINTIFF’S REQUEST FOR ADMISSION TO DEFENDANT

The plaintiff, Disability Policy Consortium, pursuant to Mass. R. Civ. P. 36, requests the defendant to admit the truth of the matters set forth in each of the following requests:


1.
Chapter 313, Section 1 of the Acts and Resolves passed by the General Court of Massachusetts in 2002, entitled “An Act Providing Protections Against Terrorism” amended Clause Twenty-sixth of chapter 4 of the General Laws by adding the following paragraph to other exemptions excluding certain records or types of records from the definition of “Public records”, thereby excluding for purposes of public access: (n) records, including, but not limited to, blueprints, plans, policies, procedures and schematic drawings, which relate to internal layout and structural elements, security measures, emergency preparedness, threat or vulnerability assessments, or any other records relating to the security or safety of persons or buildings, structures, facilities, utilities, transportation or other infrastructure located within the commonwealth, the disclosure of which, in the reasonable judgment of the record custodian, subject to review by the supervisor of public records under subsection (b) of section 10 of chapter 66, is likely to jeopardize public safety.


2.   The preamble to the Act described in the preceding request states that “The deferred operation of this act would tend to defeat its purpose, which is forthwith to provide protections against terrorism, therefore, it is hereby declared to be an emergency law, necessary for the immediate preservation of the public safety and convenience.”


3.   The defendant Massachusetts Emergency Management Agency is the state agency responsible for coordinating federal, state, local, voluntary and private resources during emergencies and disasters in the Commonwealth of Massachusetts.


4.   On August 7, 2006, the plaintiff submitted a letter to Cristine McCombs, Director of the defendant, and, among other statements, requested the following records, and information:

a. A list of Emergency Management Directors for each city and town (text format).

b. A list of Regional Planning organizations, coordinators, and meeting schedules.

c. Inventory of Strategic National Stockpile (SNS) durable medical equipment.


d. Distribution plan for moving these materials to points of need in case of an avian flu epidemic.

e. Copies of Emergency Management Assistance Compact (EMAC) agreements and an assessment of their usefulness as they apply to people with disabilities.

f. A list (inventory) of the Commonwealth’s emergency shelters, staging areas, decontamination sites, etc., and an assessment of their physical accessibility and compliance with the ADA.



g. Schedule of COOP drills.

h. Copies of memoranda, directives or other documents sent to local emergency planning agencies and private organizations such as the Red Cross, Salvation Army, faith-based groups, etc., about dealing with “special populations”.


5.   Attached hereto as Document 1 is a true and accurate copy of the letter described in the preceding request.


6.   The defendant’s Director sent a letter to the plaintiff dated September 12, 2006.


7.   With the letter described in the preceding request, the defendant did not provide the records and information requested in plaintiff’s letter of August 7, 2006 (Document 1).


8.   In the letter described in request No. 6 above, the defendant did not state that the requested records and information would be provided to the plaintiff.


9.   Attached hereto as Document 2 is a true and accurate copy of the letter described in request No. 6, above.


10.  On October 15, 2006, the plaintiff wrote to the defendant’s legal counsel, and stated that since the plaintiff had not been provided with the information and records it had requested in its letter dated August 7, 2006, it was submitting a formal Public Document request for the identical records and information enumerated in the plaintiff’s August 7, 2006 letter to the defendant’s Director.


11.  Attached hereto as Document 3 is a true and accurate copy of the letter described in the preceding request.


12.  On October 16, 2006, the plaintiff’s Executive Director, William F. Allan, met with the following representatives of the defendant: Christine Packard, Preparedness Branch Chief, and Mike Philbin, Planning Department Coordinator.


13.  At the meeting referred to in the preceding request, the plaintiff was informed that the defendant had copies of the emergency plans from Massachusetts Cities and Towns.


14.  At the meeting referred to in request No. 12, above, the plaintiff made a request to the defendant’s representatives that the defendant provide copies of the emergency plans from Massachusetts Cities and Towns to the plaintiff.


15.  To the request described in the preceding request, the defendant’s representatives refused to provide the requested emergency plans.


16.  On October 18, 2006, the plaintiff wrote to the defendant’s legal counsel, and stated that since the defendant had refused to provide the records it requested at the October 16, 2006 meeting, referred to in request No. 12, above, it was submitting a formal Public Document request for the identical records and information requested from the defendant on October 16, 2006, namely:

the latest copy of the annual filing of emergency management plans from each city and town of the Commonwealth of Massachusetts.


17.  Attached hereto as Document 4 is a true and accurate copy of the letter described in the preceding request.


18.  The plaintiff did not receive any response from the defendant to its formal requests for information and records submitted on October 15 and 18, 2006, within ten days of the requests.


19.  On October 31, 2006, the plaintiff filed a written appeal to the Supervisor of Public Records of the Office of the Secretary of the Commonwealth, pursuant to 950 CMR 32:08(2) and M.G.L. c.66, §10.


20.  Attached hereto as Document 5 is a true and accurate copy of the plaintiff’s appeal to the Supervisor of Records referred to in the preceding request.


21.  By letter dated November 7, 2006, Christopher Pohl, Deputy General Counsel, Executive Office of Public Safety, responded, on behalf of the defendant, to the plaintiff’s October 15 and 18, 2006, written requests for public records. 


22.  In defendant’s counsel’s letter referred to in the preceding request, to plaintiff’s request for a list of emergency management directors for each city and town, the defendant stated that a list of emergency management directors was available online at the defendant’s state website.


23.  In defendant’s counsel’s letter referred to in request No. 21, above, to plaintiff’s request for a list of Regional Planning organizations, coordinators, and meeting schedules, the defendant stated that a list of regional planning organizations was available online at the state website of the Executive Office of Public Safety.


24.  In defendant’s counsel’s letter referred to in request No. 21, above, the defendant denied the plaintiff’s request for an Inventory of Strategic National Stockpile (SNS) durable medical equipment, citing M.G.L. c.4, §7 cl.26(n).



25.  In defendant’s counsel’s letter referred to in request No. 21, above, the defendant denied the plaintiff’s request for the Distribution Plan for moving these materials [referring to Strategic National Stockpile (SNS) durable medical equipment] to points of need in case of an avian flu epidemic, citing M.G.L. c.4, §7 cl.26(n).


26.  In defendant’s counsel’s letter referred to in request No. 21, above, to the plaintiff’s request for copies of Emergency Management Assistance Compact (EMAC) agreements and an assessment of their usefulness as they apply to people with disabilities, the defendant stated that a copy of a standard Emergency Management Assistance Compact (EMAC) was available online at www.emacweb.org. 


27.  In defendant’s counsel’s letter referred to in request No. 21, above, the defendant denied the plaintiff’s request for a list (inventory) of the Commonwealth’s emergency shelters, staging areas, decontamination sites, etc., and an assessment of their physical accessibility and compliance with the ADA, citing M.G.L. c.4, §7 cl.26(n).


28.  In defendant’s counsel’s letter referred to in request No. 21, above, the defendant denied the plaintiff’s request for the Schedule of continuity of operation (COOP) drills to be conducted by executive department agencies, citing M.G.L. c.4, §7 cl.26(n).


29.  In defendant’s counsel’s letter referred to in request No. 21, above, the defendant denied the plaintiff’s request for copies of memoranda, directives or other documents sent to local emergency planning agencies and private organizations such as the Red Cross, Salvation Army, faith-based groups, etc., about dealing with “special populations”, by stating that the request was very broad and that some of the documents would likely be exempt from disclosure in whole or in part under the public records law, citing M.G.L. c.4, §7 cl.26(n). 


30.  In defendant’s counsel’s letter referred to in request No. 21, above, the defendant denied the plaintiff’s request for the latest copy of the annual filing of emergency management plans from each city and town of the Commonwealth of Massachusetts, stating that records which relate to emergency preparedness or threat and vulnerability assessments are exempt from disclosure under the public records law, citing M.G.L. c.4, §7 cl.26(n).


31.  Attached hereto as Document 6 is a true and accurate copy of the letter referred to in request No. 21, above.


32.  By letter dated November 15, 2006, Alan N. Cote, Supervisor of Records, informed the plaintiff that he had received the plaintiff’s appeal from the defendant’s response to the plaintiff’s request for public records; that an attorney, a member of the Supervisor of Records’ staff, had been directed to review the appeal; and that upon completion of the review, the Supervisor would advise the plaintiff in writing of the disposition of the appeal.


33.  Attached hereto as Document 7 is a true and accurate copy of the letter described in the preceding request.


34.  On December 20, 2006, counsel for plaintiff wrote to Matthew M. Valcourt, the attorney assigned to the appeal referred to in request Nos. 19 and 32, above, and asked for Mr. Valcourt’s estimate of when the appeal would be disposed of by his office.


35.  Attached hereto as Document 8 is a true and accurate copy of the letter referred to in the preceding request. 


36.  By letter dated December 18, 2006, the Supervisor of Records ordered the defendant’s attorney to provide his office with all of the records responsive to the plaintiff’s requests for an in camera inspection.


37.  In the letter described in the preceding request, the Supervisor of Records stated that failure to comply with the order [to provide his office with all of the records responsive to the plaintiff’s requests for an in camera inspection] within ten days might result in a referral of the matter to the Office of the Attorney General.  


38.  In the letter described in request Nos. 36 and 37, above, the Supervisor of Records acknowledged that in the defendant’s response to the plaintiff’s public records requests the defendant claimed that a number of the requested records were exempt in their entirety pursuant to exemption (n) of the Public Records Law.  


39.  In the letter described in request Nos. 36-38, above, the Supervisor of Records also explained that due to the sensitive nature of the records and the lack of judicial or legislative guidance with regard to exemption (n) matters, he wanted to inspect the records in camera to verify whether or not any portion might be released after redacting exempt material.


40.  Attached hereto as Document 9 is a true and accurate copy of the letter referred to in request Nos. 36-39, above.


41.  As of January 12, 2007, counsel for the plaintiff had not received a response to his letter of December 18, 2006, to the lawyer handling the appeal for the Supervisor of Records, in which he asked the lawyer handling the appeal for the Supervisor of Records for an estimate of when the appeal would be disposed of by the Office of the Supervisor of Records.


42.  On January 12, 2007, a representative of the Supervisor of Records informed plaintiff’s attorney that another attorney, Shawn A. Williams, had been assigned to the appeal.  


43.  On January 12, 2007, counsel for the plaintiff telephoned Mr. Williams, left a message, and wrote to Mr. Williams requesting a description of the status of the appeal, whether the defendant had complied with the December 18, 2006 Order of the Supervisor of Records’ to produce the requested records, and, if so, a description of the status of the Supervisor’s in camera review of those records.


44.  Attached hereto as Document 10 is a true and accurate copy of the letter from plaintiff’s counsel to Mr. Williams, the attorney assigned by the Supervisor of Records to handle the plaintiff’s appeal as referred to in the preceding request.


45.  On January 19, 2007, Mr. Williams informed plaintiff’s counsel that at the request of the defendant’s attorney, the Supervisor of Records had extended the time for the defendant to produce records pursuant to the Supervisor’s order, that no records had yet been produced, and that Mr. Williams did not know when any records would be produced to the Supervisor.  


46.  On January 19, 2007, Mr. Williams stated his agreement to inform plaintiff’s counsel of the progress of obtaining records from the defendant for the Supervisor’s review.


47.  On February 2, 2007, counsel for the plaintiff wrote to Mr. Williams and stated that in an effort to facilitate the defendant’s production of requested records to the Supervisor, the plaintiff had agreed to withdraw the following four of its nine itemized requests for public documents:

a. Inventory of Strategic National Stockpile (SNS) durable medical equipment;  

b. Distribution plan for moving these materials to points of need in case of an avian flu epidemic;

c. Copies of Emergency Management Assistance Compact (EMAC) agreements and an assessment of their usefulness as they apply to people with disabilities; and



d. Schedule of COOP drills.


48.  In the letter described in the preceding request, plaintiff’s counsel clarified that the remaining public records which the plaintiff sought were:

a. A list of Emergency Management Directors for each city and town (text format);

b. A list of Regional Planning organizations, coordinators, and meeting schedules;

c. A list (inventory) of the Commonwealth’s emergency shelters, staging areas, decontamination sites, etc., and an assessment of their physical accessibility and compliance with the ADA;

d. Copies of memoranda, directives or other documents sent to local emergency planning agencies and private organizations such as the Red Cross, Salvation Army, faith-based groups, etc., about dealing with “special populations” within the last 6 months; and

e. The latest copy of the annual filing of emergency management plans from each city and town of the Commonwealth of Massachusetts.


49.
Plaintiff’s counsel mailed a copy of his letter of February 2, 2007, referred to in request Nos. 47 and 48, above, to counsel for the defendant.  


50.  In his February 2, 2007 letter, referred to in request Nos. 47 and 48, above, plaintiff’s counsel also asked Mr. Williams to inform counsel of the status of obtaining records requested by the plaintiff from the defendant for review by the Supervisor of Records.


51.  Attached hereto as Document 11 is a true and accurate copy of the letter referred to in request Nos. 47-50, above.


52.  Approximately two weeks before the filing of this Complaint, counsel for the plaintiff telephoned and left a message for Mr. Williams reiterating his request to be apprised of the status of the defendant’s production of records requested by the plaintiff for the Supervisor’s review.  


53.  As of the filing of this Complaint on April 6, 2007, neither the Supervisor of Records, nor anyone acting on his behalf, communicated with counsel for the plaintiff concerning the receipt of records from the defendant, the status of the Supervisor’s review of records, or the plaintiff’s appeal.


54.  As of the filing of this Complaint on April 6, 2007, the plaintiff has not received any of the records it requested from the defendant in its letters of October 15 and 18, 2006.


55.  There exists an actual controversy between the plaintiff and the defendant as to whether the information requested by the plaintiff constitutes public records subject to mandatory disclosure under M.G.L. c. 66, §10, or whether the records are exempt from mandatory disclosure under exemption (n).
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Plaintiff







By its Attorney,







Edward Berkin







92 State Street, 6th Floor







Boston, Massachusetts  02109-2027







(617) 248-2340







BBO No. 039480

DATED: April 11, 2007






